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ABSTRACT 

The unit explores the ethic of private property in 
American history, concentrating particularly on the means by which 
Americans have sought to reconcile the conflict between private 
rights and the public interest. Readings range from Thomas Jefferson 
and the natural rights theorists to Henry George and Eugene V. Debs, 
from Andrew Carnegie and William G. Sumner to Saul Alinsky. A case 
study details current dissension over open housing, focusing on the 
controversy over Proposition Fourteen in California. The unit is 
designed primarily for college-bound students and junior high, 
students of above-average ability. (See SO 000 161 for a listing of 
related documents.) (Author/SBE) 
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NOTE TO THE PUBLIC DOMAIN EDITION 



This unit w a 9 prepared by the Committee on the Study of History, 
Amherst College, under contract with the United States Office of Educa- 
tion. It is one of a number of units prepared by the Amherst Project, 
and was designed to be used either in series with other units from the 
Project or independently, in conjunction with other materials. While 
' the units were geared initially for college-preparatory students at 
the high school level, experiments with them by the Amherst Project 
suggest the adaptability of many of them, eitner wholly or in part, 
for a considerable range of age and ability levels, as well as in a 
number of different kinds of courses. 

The units have been used experimentally in selected schools 
throughout the country, in a wide range of teaching/ learning situa- 
tions. The results of those experiments will be incorporated in the 
Final Report of the Project on Cooperative Research grant II- 168, 
which will be distributed through ERIC. 

Except in one respect, the unit reproduced here is the same as 
the experimental unit prepared and tried out by the Project. The 
single exception is the removal of excerpted articles which originally 
appeared elsewhere and are under copyright. While the Project received 
special permission from authors and publishers to use these materials 
in its experimental edition, the original copyright remains in force, 
and the Project cannot put such materials in the public domain. They 
have been replaced in the present edition by bracketed summaries, and 
full bibliographical references have been included in order that the 
reader may find the material in the original. 

This unit was initially prepared in the summer of 1967 
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This unit asks the student to explore a major value -quest ion 
of American society. The fundamental problem is to consider the 
nature of property rignts in America and the dilemma posed by 
conflicting demands of public interest. 

Throughout history, we have attempted to cope with this 
problem. On occasion, strong appeals are made for the preserva- 
tion of man's "unalienable right to property." What is the na- 
ture of this right? • Is this right absolute? How can justice 
and social welfare best be served in terms of this value? Has 
the meaning and value we ascribe to the private ownership of 
property changed through time? 

One cautionary note might be in order. This unit does not 
question the right to own property. Rather it is an exploration 
of the values and problems of a society which cherishes the con- 
cept of private ownership of property. 

A major vehicle for much of this analysis will be the current 
controversy over "open— housing. " The student will probably evalu- 
ate property concepts largely in terms of this highly controver- 
sial question. Finally, it is hoped that the student will begin 
to orient himself to a broad spectrum of social problems, all 
connected in some sense with the individual's use of his private 
property. 



SECTION I 



"A MAN'S HOME IS HIS CASTLE" 



Section I is designed to open up the question of the nature 
of property rights. The few quotations represent ore strongly 
held position on a controversial issue and should serve to engage 
the student's interest. 

It is quite likely that in many cases students will tend 
rather quickly to move from the abstract notion of property 
rights to the specific issue of "open-housing." This seems 
appropriate, especially in light of the fact that open-housing 
will be considered throughout the unit. 

The student might be asked to hypothesize on the source of 
property rights. Are they natural or God-given? Are all men 
entitled to the right to pursue and own property? Are property 
rights absolute? What limits would you prescribe? 

In reference to civil rights, it might be useful to consider 
priorities implicit in the Congressional testimony. Should the 
owner or seller have more rights than the prospective buyer? 

What are the possible implications in either answer? Should laws 
generally favor the properties classes? Should we encourage the 
development of a propertied dlite? Or, should we place some limi- 
tation on the concept of property rights by giving the buyer 
certain advantages in the market-place? 



SECTION II 



• "LIFE, LIBERTY , AND TEE PURSUIT OF . . . 



This section explores the nature and sources of the concept 
of property rights. Part A presents some statements to the ef- 
fect that property rights are the natural condition of man. The 
•selections in Part B challenge . this concept in a variety of ways. 

Part A presents, hut a small' sampling of a fairly common 
attitude about property: .property is basically a right that man 
possesses as a condition of his existence, a right that may be 
God-given and which certainly leads to the highest fulfillment 
of man’s hopes, and aspirations. 

■ What ■ similarities do these * documents possess? Variations? 

Do they reflect reality? Is property a -natural right? If, so, 
is it also a natural right for the Negro? If this right is 
natural, is it also unlimited? If it is limited, are such limi- 
tations also determined by natural law?. Can a natural right 
be properly limited by civil society? If natural rights are 
limited, are they still natural? 

Some students might suggest that the natural right of property 
is merely a justification for .selfish practices of the "robber- 
barons" such as Carnegie. If .this is so, how can we account for 
the, similar views .expressed by social critic Henry George? Does 
this suggest that the belief in property might be more deep-seated 
in 'Society : than a .mere justification for wealthy industrialists? 

An interesting corollary to ..this might be the consideration of the 
concept' of property rights in American reform movements. To what 
extent has American reform favored the capitalistic system? Did 
the labor movement want to overthrow property or merely obtain a 
bigger slice of the existing economic pie? Are contemporary 
civil rights advocates opposed to private property as such? To 
what extent does this reflect a basic value? 

Part B suggests that the concept of a property right is any- 
thing but natural, that it is determined by competition, instinct, 
culture, seizure, excess wealth, civil laws, etc. It is not 
likely that any single view of property deserves to predominate, 
but once again, the student might profitably be asked what he 
thinks is the source of the right to property. 

It is probable that these documents will create difficulty in 
defending a natural rights concept. For example, the Black Elk 
article points out that the Anglo-American ruthlessly seized Sioux 
land in the Dakotas. Is this an expression of a God-given right 
to land? Or, does the Black Elk narrative lend credence to the 
social darwinism of William Graham Sumner? To what extent is the 
concept of property right merely the articulation of the rules of 
the game of competition? 




Robert Ardrey presents a rather .unusual position that property 
and property rights are an expression of man* s_ instinctual drive 
for territory . Ardrey sees property as a .. survival factor for 

the species. 



• Lester Frank -Ward hints that ‘-property rights come into play 
only 'when - society list d developed sufficient wealth, abov© till© sud— 
■sistence level. Ruth Benedict sees property rights as cultura 
'characteristics; *GiYen this evidence, the student might he asked 
to re-evaluate his hypothesis on the nature of property rights. 
Can Ardrey , Ward', and Benedict make any contribution here? Are 
Certain of theSe ideas more "fruitful than others?" ; 

4** ‘ ' V f ‘ ' "* 



■ ‘ '-Thomas Jefferson is frequently associated with the natural 
rights position because of the Declaration of 1 Independence • 
Yet, here we see the position that a society is perfectly cor- 
rect in ‘regulating the distribution of vacant and uncultivated 
property. What does Jefferson conceive to be the nature of 
property rights? . 

/**.•. I * ' 



Finally; can we speak-'of rights best in the Alinsky sense, 
i . e* , that .. rights come to those who are willing to fight for 
them? Does our history support this contention? Is this -really 
what civil rights organizations have in mind? 

It might be useful to spend some time in a critical evalua- 
■ -t ion - of " the Congressional testimony in-Section I. Which theories 
best explain the positions taken in the testimony? Are natural 
-•’ rights relevant?" Can Sumner explain this testimony? Ardxcy. 

Benedict-?-- Alinsty? ‘ ■ What do , you think the motives of the real ^ 

•" •estate men are?" Of the Southern Congressman? Does this material 
• '-ridw >add.to our analysis of property. rights? Have we changed any 

Aof our ; original ideas? \ ; ‘ . 

• •,'**,'*** " * * • •' < ‘ . ‘ •* 
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SECTION ITT 

"FOR THE WELFARE OF MANKIND M 



Section III deals with, the question of social responsibility. 
How can the right to property be controlled so that justice can 
be achieved for a maximum number of people? 

Part A presents controls that are generally considered to be 
part of the ’’pure" doctrine of property rights. Here we see the 
concept of stewardship: the owners of property and wealth have 

a natural obligation to insure the well-being of society. 

Part B suggests that stewardship is unworkable, that society 
has found government. regulation of property to be in the public 
interest. 

In reference to Part A the student should be asked to con- 
sider the effectiveness of the stewardship concept. Can steward- 
ship work in housing? For example, can we expect real estate 
concerns to adopt policies that will lead to voluntary open- 
housing? Can we expect the property owner to use his right wisely 
and not discriminate on grounds of race? 

Why do we see such an emphasis on stewardship? Is it really , 
a mask for socially destructive policies? Can stewardship work 
only if men are unselfish and good? Do the Puritans and social 
darwinists see man as inherently good? On the other hand, is 
there anything inherent in government that makes it good? 

Part B presents a sampling of opinion holding that stewardship 
does not operate sufficiently well to be effective in protecting 
the public interest. The first four selections are illustrative 
of social criticism common in the late nineteenth and early 
twentieth centuries. These articles tend to fit a continuum, 
from the muckraker Lloyd, to the single-tax advocate George, to 
the Christian Socialist Gladden, to the leading American Socialist 
Eugene Debs. As the criticism becomes more radical, the concept 
of private property as a value tends to disappear. To what ex- 
tent are these articles attacking injustices? Do they present 
valid points? Are they in the American tradition? Are they 
dangerous? 

The editorial from The New York Times places the problem of 
race relations into the context of stewardship and public interest. 
How can we best achieve justice in the area of housing? Can we 
rely on the magnanimity of middle class America or do we need 
strong anti-discriminatory laws? If so, what does this suggest 
about property rights and the need for societal controls? 



SECTION IV 



PROPERTY AND THE CONSTITUTION 



Section TV attempts to consider the nature of property rights 
as part of Constitutional law. The documents beg the question as 
to whether or not Constitutional law has, in fact, clearly recog- 
nized the right to ownership and disposal of property. Like other 
rights valued by the American people, property rights have never 
been absolute, although some court decisions have supported such 
a view. Here, as with other rights, consistency tends to be 
absent. 



Section IV offers possibilities for speculation beyond the 
immediate question of the individual's right to his property. For 
example , what do these documents suggest about the nature of 
Constitutional law? About the nature of judicial decision-making? 
Should the Constitution be interpreted in terms of the intentions 
of the Founders, of some overriding philosophy, or on the merits 
of the case itself. Should the temper of public opinion have 
some force in the judiciary? What are the implications of each 
of these alternatives for our system of checks and balances? 

For our concept of democracy or "rule by the people"? All these 
questions serve to illuminate and develop the basic problem of 
the section. 

The excerpt by Barry Goldwater is the basic foil for the sec- 
tion. Justice Hughes’s short comment immediately challenges this 
concept. These two articles can rest as the foundation for the 
entire section. If the student, feels, from this material, that 
Hughes’s analysis is correct, then he must be willing to suggest 
that property rights can easily be redefined and possibly elimi- 
nated if five judges so decide. 

Fletcher v. Peck (#5) is an early case establishing the right 
of contract. The students might like to debate the correctness of 
the decision. Should the Supreme Court uphold the land transaction, 
even though it was a flagrant example of graft? Should not the 
succeeding legislature be allowed to exercise its responsibility 
to the citizens who were victimized by dishonesty and fraud? 

Justice Miller (#4) and Justice Field in the second slaughter- 
house case (#5) and in- Pollock (#7) seem to be writing the gos- 
pel of wealth into Constitutional law. Some students might see 
this as justification for Goldwater ’ s view, but this position 
must be juxtaposed with the police power doctrine as elaborated 
in Barbie r (#6) and In Re Debs (#8). To what extent are these, 
two concepts contradictory? What issues do they raise in terms 
of cases to come before the Court? Do they suggest that the 
Court cannot really . operate in terms of broad application of the 
law, but only in terms of each specific case and the issue it 
presents? If so, what does this suggest about the preliminary 



statements of Goldwater and Hughes? What light does this throw 
on the nature of Constitutional law? 

Muller , Lochner , Adk ins , Morehead , and West Coast Hotel (#9- 
14) all indicate the difficulty in dealing with the dilemma posed 
by the right to property and state police power. In each of 
these cases, the Court recognized limitations upon contracts, 
yet bhe Court does not always uphold state police power. The 
students might be asked to judge these cases for themselves. 

What is the' relationship between broad principle and specific 
issues? ’ 

Adkins , Morehead , and West Coast Hotel (#12-14) present an 
interesting problem in minimum wage legislation for women. Re- 
spectively ,’ in 1922, 1955? and 1936, the Supreme Court had quite 
similar cases bo adjudicate. How can the student account for 
the fact that West Coast Hotel overturned the previous two cases 
only nine months after the Morehead decision? Where does this 
leave Goldwater' s concept of property rights? 

One answer to this is provided in a short statement from 
Helvering (#15) which suggests that changing times create the 
need for new decisions. The short selections from Smith (#16) 
and Board of Ed ucation (#17) however, suggest that the issue is 
not quite so simple. In ; discussing the problem of precedent and 
the authority for Constitutional interpretation, we begin to 
raise serious questions about the philosophy of our Constitutional 
System of judicial review. For example, what guidelines should 
a justice of the Supreme Court follow in reaching a decision? 
Should the Court be an active law-making branch of the government, 
or should it practice judicial restraint? Should decisions be 
based upon the intentions of the Founders or on the philosophies 
of the justices? To what extent should prevailing public opin- 
ion influence judicial activity? 

Lichter and Youngstown (#18-19) show that property, rights 
under the Constitution are a continuing question. In Lichter , 
we see that the requirements. of modern warfare subordinate 
property in the same manner as they subordinate men to arbi- 
trary government conscription. In the steel-seizure case, the 
Court recognized that property can be taken for government use, 
but ruled that Congress, not the President, had power to do so 
in this case.' It Is interesting to note that this case had 
four concurring and three • dissenting opinions , suggesting a 
great deal of confusion and disagreement’ over the issues involved. 
Consequently,' we might speculate on the nature of property 
rights in the modern era. What are they? Do they, in fact, 
exist? What does the evidence suggest about the inviolability 
of property rights? 
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SECTION V 

PROPOSITION ' FOURTEEN : A CASE STUDY 



This section takes us back to the problem of racial integra- 
tion or "open-housing." The case study deals with California's 
Proposition 14, a state-wide referendum which nullified open- 
housing laws then on the hooks and forbade the state from legis- 
lating ‘in this area in the future. Subsequently, the referendum 
was overturned in the courts,, but the issue is still alive in 
California and in other states. The universal interest in this 
question is partially illustrated by the fact that all articles 
in this section appeared in The New York Times . 

The case study has been narrowed to four basic themes: (1) 
the events and conditions leading up to the passage of the Rum- 
ford Act which outlawed discrimination in most of California's 
housing; (2) the passage of a referendum, Proposition 14, strik- 
ing down Calif ornia ' s "open-housing" laws and forbidding future 
legislation in this field; (3) the resort to the courts which 
led to/ the striking down of Proposition 14; and (4) the impact 
of this issue on California politics. 

• ' In Part A the first ten selections briefly illustrate the 
scope and extent of racial segregation in parts of the state and 
the types of political action which led to the passage of the 
Rumford Act. Students should be somewhat cautious in concluding 
that sit-ins and such led to the enactment of the law, for 1963- 
64 was an important time for civil rights activity throughout 
the country. The legislature could, no doubt, perceive great 
public support for "open-housing" as a political issue. 

■ c. - Selections 11-18 show the development of events which led 
•to the adoption of the referendum. Public opinion was deeply 
divided in California. Despite opposing appeals from politi- 
cians, churchmen, actors, labor leaders, and civil-rights 
spokesmen, the referendum passed by a two-to-one margin. Clearly 
the will of the people was strongly in opposition to "open- 
housing" legislation. 

Selections 19-22 and 25-26 are concerned with the legal 
battle in the courts, while selections 17, 23, and 24 indi- 
cate that the battle over Proposition 14 was not limited to 
the courtroom. Evidence indicated that the issue helped to 
elect a new governor and several new legislators. The 1967 
California legislature attempted bo deal with the issue but be- 
came deadlocked. 

Part B presents excerpts from the Supreme Court's decision 
on the constitutionality of Proposition 14 and from a concurring 
opinion by Justice Douglas and a fairly extensive portion of 
the dissenting opinion. The Supreme Court affirmed the Cali- 
fornia Supreme Court's decision that Proposition 14 was 



unconstitutional, both Courts reasoning that the referendum 
violated the Fourteenth Amendment to the Constitution primarily 
because it placed the California government in the position of 
encouraging discrimination in housing. 

The Supreme Court .decision, raises essential questions: What 

implications does the decision bear/ for the concept of property 
rights? Should the Court be empowered to turn down the decisive 
vote of the people? If not, how can minorities be protected 
from an oppressive majority? What does this suggest about democ- 
racy in this country? 

In dealing with specif ics , the students might profitably 
argue the merits of ‘the case. For example, does the referendum 
go so far as ro put the state government in the position of 
encouraging discrimination? • Or, conversely, does it merely 
establish the neutrality of the state? Should the state have 
the authority to prohibit private racial discriminations? 

Should state-licensed businessmen, such as realtors, be prohi- 
bited from racial discrimination under. the "equal protection" 
clause of the Fourteenth Amendment? Does the Court decision 
help or hamper future efforts in the area of open-housing? ■ 

Does it now prohibit all repeals of open-housing acts? Does this 
decision help or hamper governmental efforts to deal with race 
.discrimination? 

Perhaps at this ]boint, the students can discuss what they 
think should nappen in open-housing. What kinds of laws would 
they favor and why? • What shpuld be the nature of property rights 
in this context? 

It might be useful for' the student to recap what has trans- 
pired and make another attempt to state a position on the source 
and nature, of property .rights. Are these rights limited in any 
way? What factors assist us in answering this. question? What 
responsibilities must we as individuals assume in this area? 

What is the difference •. between assuming responsibilities and 
stewardship? 
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SE CTION VI 

’ pap*«W^Mf«M^ «WWOf*f» 

'THE SOCIAL BALANCE 



This concluding section attempts to provide articles which 
'will help the student to consider his own responsibilities 
toward society vis a ■■ vis property rights. The section implies 
perhaps two kinds of problems: open-housing on the one hand, 

and a potpourri of property-related questions on the other. 

What responsibilities do each of 11 s have toward society as a 
whole when we use our property? 

In using this section the teacher may wish to use but one 
or two issues, perhaps those having some local sigrrif icance , 
for numerous articles and issues can easily be used in lieu 
of the items offered. 

In each of the situations presented, the free use of prop- 
erty adds to one or more social problems, discrimination in 
housing adds to our race problem. Excessive outdoor advertising 
mars the countryside. The’ cutting of redwood trees wipes out 
one of nature's greatest feats. Automobiles produce smog and 
traffic congestion. To what extent must all of us accept some 
personal responsibility for these problems? 

William Levitt's testimony does not conclusively prove any- 
thing about open-housing. It does, however, give weight to 
the possibility that integration can occur with few problems 
if encouraged by responsible leadership. This can be considered 
in relation to the idea that property ownership enhances one's 
self-esteem, dignity, and status. Should Negroes be encouraged 
to buy in the suburbs as well as in the ghettos? To what extent 
should we submerge our feelings for the well-being of society 
at large? 

Galbraith and Packard (#2 and 3) suggest that the American 
economy has become dangerously overbalanced in the private sec- 
tor as opposed to the public sector. In other words we spend 
far more on ourselves largely through property accumulation 
than we are willing to devote to needed public services. Is 
this wrong? Should we now be willing to pay higher taxes? 
Should we now accept some limitations on our individualism? 

The subsequent articles deal with other current issues 
bearing on the balance of private property rights and public 
interest. Should the owners of redwood acreage be entitled to 
unlimited logging of these ancient trees? Does society have an 
overriding interest in this area that will inevitably affect 
the entire economic character of the region? Is it wrong for 
the copper miners to refuse to work the anti-water pollution 
system of the Columbia River? How can we account for the 
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relative lack of progress against air pollution? Does the l > 

society have the right to force you to use exhaust devices on 
your car? To keep you from "burning trash? To force you to ! 

fill your car up with passengers "before entering major cities? 

Should "billboards be kept off our highways, even at possible 
cost to. motel-owners? What are the best interests of society? 

What 'Compromises should we, as individuals, be willing to make? 

What burdens should we be willing to assume? , 
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INTRODUCTION 



Every society holds certain values or beliefs in great esteem. 
People have been known to wage bloody wars on behalf of such concepts. 

In the United States we have come to place such stress on the concept 
of ’’rights." In concrete terms this means that there are certain areas 
of individual existence that cannot justly be infringed upon by the 
state or by the society at large. In fact, it can be said that the 
Cold War between the United States and the Communist world is related 
to our beliefs in freedom or "rights." 

Many of these rights are clearly enumerated in the Constitutions, 
such as freedom of speech, religion, assembly, press, etc. Other rights, 
though perhaps not as explicit in the Constitution, have had significant 
roles to play in our history. One of these rights is the right to own, 
use, and dispose of one's own property. 

Despite our long tradition of political, social, and economic 
rights, such concepts have, on occasion, become sources of conty ersy. 
For example, in times of emergency or stress we have passed laws against 
certain kinds of speech. For a portion of our history, only Protestants 
could hold public office. Until recently, political rights for the 
Negro were practically nonexistent. 

Similarly, property rights have also come under scrutiny at various 
times and places. As a nation committed to capitalism or private enter- 
prise, we have had to deal with countless controversies which strike 
at the heart of one of our basic values-- the right to property. What 
are the sources of this right? Are there limits to the exercise of this 
right? What is the nature of our own individual responsibility as 
property owners toward society as a whole? 
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This unit should raise these and numerous other questions. As 
with most questions of values and ethics, there are no "correct" answers. 
Perhaps the welfare of society today and tomorrow will suggest that 
some answers are better than others, but nonetheless, this is a problem 
for you as an individual to grapple with and to resolve in your own 



way. 




SECTION I 

"A MAN'S HOME IS HIS CASTLE " 

The 1960's have been marked by intense civil rights activity and 
by legislation growing out of the Negro's struggle for complete equality 
in our society. Recent laws have extended the Negro's voting power, 
stimulated employment and integrated schooling. In 1966, another civil 
rights bill was before Congress. Among other things, this legislation 
proposed to outlaw discrimination because of race, color, religion, or 
national origin in the purchase, rental, lease, financing, use and 
occupancy of housing throughout the nation. Failure to comply could 
mean a contempt of court citation and punishment up to $1,000 and/or 
one year imprisonment. 

Extensive hearings were held by a subcommittee of the Committee on 
the Judiciary, House of Representatives. Following are some brief 
excerpts from testimony opposed to the "open-housing" portion of the 
1966 Civil Rights Act. 



1. Armistead I. Selden, Representative from Alabama: 

I . . . prefer to argue the power of the Federal Govern- 
ment, of any government , to interfere with the rights of 
citizens to exercise their rights over their property as 
this bill seeks to do. And although we are going to be 
bombarded as never before with propaganda about the conflict 
between "property rights" and "human rights," in truth there 
is no such conflict. Property is simply a thing. But the 
ownership of property by human beings in our society and 
practically every other brings with it a myriad of rights 
and responsibilities which are indisputably "human rights." 
Among these rights is the right to manage and sell and rent 
and use that property in the manner which the individual's 
conscience and nature tells him will bring him the fullest 
satisfaction of and expression of his character and self, , . . 



^House of Representatives, 89th Cong., 2nd Sess., Civil Rights , 
1966 ; Hearings Before Subcommittee No . 5 of the Committee on the 
Judiciary (Government Printing Office, Washington, 1966), 1559, 1586, 
1639 t1640. 
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What this title would do, Mr, Chairman, constitutes a 
substantial arbitrary imposition on the homeowner. It con- 
stitutes the use of force to vest ownership against the 
owner’s consent. It gives a preference to one party to a 
proposed transaction by denying to the other his freedom of 
choice. . . . 



2. Alan L. Emlen, Chairman, Realtor’s Washington Committee, National 

2 

Association of Real Estate Boards 

[In] title IV the Congress would authorize the omnipotent 
arm of the Attorney General to reach into a private home, 
unlatch the door, and proclaim to the owner that he must 
rent a room or sell the home to a person with whom he does not 
choose to execute a rental or sales agreement. . . . 



3. George A. McCanse, Chairman of the Legislative Committee, Texas 

3 

Real Estate Association: 

I pointed out that each time we citizens of this country 
lose any of the rights that go with the ownership of property, 
we are moving that much closer to a centralized government 
in which ultimately the right to own property would be denied. 



The history of our country shows that Government does 
not relinquish any of the rights which it acquires from the 
people, but rather that it continues to take more and more. 
The right to own property is the individual's bastion against 
the inroads of Government and any assertion of power which 
abridges these rights is a step towards the ultimate loss of 
all of them. . . . 



^ Ibid . , 1586. 
3 Ibid., 1639-1640. 




SECTION II 



" LIFE , LIBERTY , AND TgE PURSUIT OF . . . 



This section explores the nature and sources of the concept 
of property rights. Part A presents some statements to the ef- 
fect that property rights are the natural condition ,of man. The 
selections in Part B challenge this concept in a variety of ways. 

Part A presents ."but a small sampling of a fairly common 
attitude about property i property is "basically a right that man 
possesses as a condition of his existence, a right that may be 
God-given and which certainly leads to the highest fulfillment 
of man’s hopes and aspirations. 

What similarities do these documents possess? Variations? 

Do they, reflect reality? Is property a natural right? If so, 
is it also a natural right for the Negro? If this right is 
natural, is it also unlimited? If it is limited, are such limi- 
tations also determined. by natural law? Can a natural right 
be properly limited by civil society? If natural rights are 
limited, are they still natural? 

Some students might suggest that the natural right of property 
is merely a justification for selfish practices of the "robber- 
barons” such as Carnegie. If this .is so, how can we account for 
the similar views expressed by social critic Henry George? Does 
this suggest that the belief in property might be more deep-seated 
in society than a mere justification for wealthy Industrialists? 

An interesting corollary to this might be the consideration pf the 
concept of property rights .in American reform movements. To what 
extent has American reform favored the capitalistic system? D;i.d 
the labor movement want to overthrow property or merely obtain a 
bigger slice of the existing economic pie? Are contemporary 
civil rights advocates opposed to private property as such? To 
what extent does this reflect a basic value? 

Part B suggests that the concept of a property right is any- 
thing but natural, that it is determined by competition, instinct, 
culture, seizure, excess wealth, civil laws, etc. It is not 
likely that any single view of property deserves to predominate, 
but once again, the student might profitably be asked what he 
thinks is the source of the right to property. 

It is probable that these documents will create difficulty in 
defending a natural rights concept. For example, the Black Elk 
article points out that the Anglo-American ruthlessly seized Sioux 
land in the Dakotas. Is this an expression of a God-given right 
to land? Or, does the Black Elk narrative lend credence to the 
social darwinism of William Graham Sumner? To what extent is. the 
concept of property right merely the articulation of the rules of 
the game of competition? 



4 






Robert Ardrey presents .a patter unusual position that property 
and property rights are an expression of man’s instinctual drive 
for territory. Ardr.ey ; sees property as a ...survival factor for 
the species. 

•’ • Lester • Frank' Ward hints that property rights come into play 
only when' society had developed sufficient wealth above the sub- 
•sistence level. ' Ruth Benedict sees 'property rights as cultural 
"characteristics. 'Given this evidence r , the student might be asked 
to re-evaluate his hypothesis on the nature of property rights. 

Can Ardrey, Ward, and Benedict make ! any contribution here? Are' 

-certain of these ideas more fruitful than 'others? * 

• * / 

1 ■ ' / , * 

' -Thomas Jefferson is frequently associated with the natural 
rights position because of the Declaration of- Independence. 

Yet, here we see the position that a society is perfectly cor- 
rect in regulating the distribution of vacant and uncultivated 
property. What does' Jefferson conceive to be' the nature of 
property rights? * * ' - ’ 

Finally,*. can we speak- of rights best : - in the • Alinsky sense , 
i . e . , that rights come •= to those who are willing to fight " for 
them? Does our history support this contention?' IS this-" really 
what civil rights organizations have in mind? 

r ; * / J « ( r '■ ; 1 * . .. ; ■ ’ ' ' - * . * • ' J . 

• - It might he useful to spend some time in- a critical evalua- 
tion of "the 'Congressional testimony in- Section I. Which theories 
best explain the positions taken in the testimony? Are natural 
rights ' relevant? "C'an Sumner explain this testimony? Ardrey? 
’Benedict?* Alinsky? ’ What dO you think* the motives of .the real ^ 

' ©State- men" are? Of the Southern Congressman?- Does this* material 
- now add- to our analysis ■ of property ri gilts? Have w<§ changed any 
» of our original ideas? ’ • • ! '• ' 1 





SECTION II 



"LIFE , LIBERTY , AND THE PURSUIT OF . . . " 

Many people have spoken of property rights. Probably most Americans 
favor the concept. Yet, probably few have given much thought to the 
sources of such a right. The documents in this section are a brief 
sampling of some of the thinking on the subject. 

A. "Unalienable " Rights 

The Declaration of Independence uses the words "... unalienable 
right to life, liberty, and the pursuit of happiness. ..." Some 
historians feel that happiness in this case refers to property. For 
this assumption, they refer to earlier wri tings by the English philosopher 
John Locke. 

All of this raises certain philosophical and practical questions 
about the nature of rights. Are they "unalienable"? Are they absolute? 
How did we get these rights? Can they be taken away? 

1. As with a great many questions in American history, we can begin 
with the Puritans. In 1673 a Puritan minister, Richard Baxter published 
A Christian Directory : 

Quest . 2) Is it a duty to desire and endeavor to get, 

and prosper, and grow rich by our labours . . . ? 

Answ . It is a sin to desire Riches as worldlings 

and sensualists do, for the provision and 
maintenance of fleshy lusts and pride: But 

a duty, to labour not only for labour sake, 
formally resting in the act done, but for the 
honest increase and provision, which is the 
end of our labour; and therefore to choose a 



^Richard Baxter , A Christian Directory (N. Simmons, London, 1673), 
'447-448. 
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gainful calling rather than another that we 

may be able to do good, and relieve the poor. , . . 

Quest . 3 ) Will not Riches excuse one from Labouring in 
a Calling? 

Answ . No: but rather bind them to it the more: 

For he that hath most wages from God, should 
do him most work. Though they have no outward 
want to urge them, they have as groat a necessity 
of obeying God, and doing good to others, as 
any other men have that are poor. . . . 

The publick welfare, or the good of many, is to be valued 
above our own. Every man therefore is bound to do all the 
good he can to others, especially for the Church and Common- 
wealth; And this is not done by Idleness, but by Labour! 

As the Bees labour to replenish their hive, so man being a 
sociable creature, must labour for the good of the society 
which he belongs to, in which his own is contained as a part. 

9 0 0 



2. The novelist James Fenimore Cooper wrote in 1838:^ 

As property is the base of all civilization, its existence 
and security are indispensable to social improvement. Were 
it possible to have a community or property, it would soon 
be found that no one would toil, but that men would be dis- 
posed to be satisfied with barely enough for the supply of 
their physical wants, since none would exert themselves to 
obtain advantages solely for the use of others. . . . 

It is not known that man exists anywhere without establish- 
ing rules for the protection of property. Even insects, 
reptiles, beasts and birds, have their several possessions, 
in their nests, dens and supplies. So completely is animal 
exertion, in general, whether in man or beast, dependent on 
the enjoyment of this right, under limitations which mark 
their several conditions, that we may infer that the rights 
of property, to a certain extent, are founded in nature. 

The food obtained by his toil, cannot be taken from the 
mouth of man, or beast, without doing violence to one of 
the first of our natural rights. We apply the term of 
robber, or despoiler, to the reptile or bird, that preys on 
the aliment of another animal, as well as to the human thief. 

So long as natural justice is admitted to exist, the party 
assailed, in such cases, has a right to defend hisoown, . . . 



2 

James Fenimore Cooper, The American Democrat, or Hints on the 
Social and Civic Relations of the United States of America (H. and E. 
Phinney, Coop erst own, 1838), 135-137, 
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The first great principle connected with the rights of 
property, is its inviolability in all cases in which the 
laws leave it in possession of the proprietor. Every child 
should be taught to respect the sanctity of his neighbour's 
house, garden, fields and all that is his. On those parts 
of another's possessions, where it is permitted to go, he 
should go with care not to abuse the privilege, and from those 
parts which he is forbidden to use, he should religiously 
abstain. The child that is properly impressed in infancy, 
with the rights of property, is in little danger of committing 
theft in after life, or, in any other manner of invading that 
which is the just possession of another. . . . 



3. Noah Porter, President of Yale in the late nineteenth century, 

3 

expressed a common view held by intellectuals of his age: 

The duty to possess and acquire property implies the 
right to property . This introduces the subject of rights 
in general , and the duties which every man owes to himself 
with respect to his separate rights as an individual. The 
duty to recognize and concede the rights of others, as also 
the relation of rights to duties, falls under another category, 
and will be considered in another place. We assume that 
there are other conditions for individual welfare which hold 
a place similar to property with respect to man's well-being; 
that each man must enjoy these conditions for himself, and 
feel himself secure in them, in order to his highest good, 

--in which are included social enjoyment and comfort, the 
prolongation of life, with exemption from annoyance and 
injury on the part of others. Of these essential conditions 
to human welfare, the secure possession and enjoyment of 
property are one example. . . . 

Property, being classed with life and liberty as one 
of the essential and universal conditions of human welfare, 
is the subject of one of those moral claims which men call 
rights by eminence, i.e., one of the inalienable and 
natural rights . This right is enforced by the same authority, 
and subjected to the same limitations, which pertain to the 
right to liberty and life. To these claims, the law of love 
requires a universal and ready recognition on the part of all 
men. This right inheres by all with respect to all their 
fellows. Nothing but extraordinary individual and social 
conditions can excuse or justify its being denied or with- 
held by one man with respect to the other. * , . 



Sons, 



3 

Noah Porter, The Elements of Moral Science (Charles Scribner's 
New Yorkj, 1885), 365, 410, 
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4. Andrew Carnegie, the great steel magnate, often considered to be 
the author of the concept of ’’gospel of wealth,” wrote:^ 

Objections to the foundations upon which society is 
based are not in order, because the condition of the race is 
better with these than it has been with any others which have 
been tried. Of the effect of any new substitutes proposed 
we cannot be sure. The Socialist or Anarchist who seeks to 
overturn present conditions is to be regarded as attacking 
the foundation upon which civilization itself rests, for 
civilization took its start from the day that the capable, 
industrious workman said to his incompetent and lazy fellow, 

”If thou dost not sow, thou shalt not reap,” and thus ended 
primitive Communism by separating the drones from the bees. 

One who studies this subject will soon be brought face to 
face with the conclusion that upon the sacredness of property 
civilization itself depends— the right of the laborer to his 
hundred dollars in the savings bank, and equally the legal 
right of the millionaire to his millions. To those who propose 
to substitute Communism for this intense Individualism the 
answer, therefore, is: The race has tridd that. All progress 

from that barbarous day to the present time has resulted from 
its displacement* Not evil, but good, has come to the race 
from the accumulation of wealth by those who have the ability 
and enerty that produce it. , . , Our duty is with what is 
practicable now; with the next step possible in our day and 
generation. It is criminal to waste our energies in endeavoring 
to uproot, when all we can profitable or possibly accomplish 
is to bend the universal tree of humanity a little in the 
direction most favorable to the production of good fruit under 
existing circumstances. We might as well urge the destruction 
of the highest existing type of man because he failed to 
reach our ideal as to favor the destruction of Individualism, 
Private Property, the Law of Accumulation of Wealth, and the 
Law of Competition; for these are, the highest results of 
human experience, the soil in which society so far has produced 
the best fruit. Unequally or unjustly, perhaps, as these 
laws sometimes operate, and imperfect as they appear to ine 
Idealist, they are, nevertheless, like the highest type of 
man, the best and most valuable of all that humanity has 
yet accomplished. 



5, Henry George, an outspoken critic of capitalism, was the author of 
Progress and Poverty , one of the most widely read books in the second 



^Andrew Carnegie, ”Wealth,” North American Review , 148 (June, 1889) 
656-657. 
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half of the 19th century. In it George wrote 

The equal right of all men to the use of land is as 
clear as their equal right to breathe the air-- it is a right 
proclaimed by the fact of their existence. For we cannot 
suppose that some men have a right to be in this world and 
others no right. 

If we are all here by the equal permission of the Creator, 
we are all here with an equal title to the enjoyment of his 
bounty--with an equal right to the use of all that nature so 
impartially offers. This is a right which is natural and 
inalienable; it is a right which vests in every human being 
as he enters the world, and which during his continuance in 
the worlc can be limited only by the equal rights of others. 



B. "Unalienable ” Rights Questioned 



Not all writers agree with the doctrine of natural rights. The 
following selections suggest alternative ways of viewing property rights. 



1. A Dakota Sioux Indian related how his tribal lands were transferred 
to the white man:^ 

[The Indian tells that the white man drew up the treaty 
himself by which he took the Sioux lands and that the Indians 
did not want the treaty. The white man later violated the terms 
of his own treaty. 

During a period of hunger, the Indians were forced to 
give up half of the remaining land and another treaty was 
made . ] 

2. William Graham Sumner, professor at Yale, was considered to be the 

7 

foremost American proponent of Herbert Spencer's social darwinism: 



5 

Henry George, Progress and Poverty : An Inquiry Into the Cause of 

Industrial Depressions , and of Increase of Want with Increase of Wealth 
The Remedy (Henry George & Co., New York, 1879), 303-304. 

fL 

John G. Nes ardt, Black Elk Speaks , Being the Life Story of a Holy 
Man of the Oglala Sioux (University of Nebraska Press, Lincoln, 1961), 234-235. 

^Albert Galloway Keller, ed.. Earth- Hunger and Other Essays by 
William Graham Sumner (Yale University Press, New Haven, 1913), 80-83. 
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[Sumner describes some taboos of primitive societies and 
states that our notion of ’'rights” derives from such codes 
of conduct. Rights are mores rather than laws. ’’Hard times” 
engender conflict and a redefinition of these concepts. In 
weak states, rights become insecure. Sumner sees the belief 
in natural rights a vestige of 18th century mythology. 
Agitants in a society often protest that they are protecting 
the rights of its citizens. Sumner sees "rights” as "rules 
of the game of social competition" which change according to 
conditions. ] 



3. The playwright Robert Ardrey has, for some time, pursued an interest 
in anthropology. His two books on the subject, African Genesis and The 
Territorial Imperative have been best sellers. From The Territorial 
Imperative : ® 

[Ardrey defines territory as the space which an 
animal claims and defends, and states that the possession 
of such expands the energy of the proprietor. Ardrey claims 
that man is a territorial animal. He cites various supporters 
of this view. He describes the defense of property by baboons 
and evidence of a respect for neighbor’s rights among lemurs, 
monkeys, and timber wolves.] 



4, Lester Frank Ward was one of the first American sociologists. He 

Q 

and Frank Dealey offered an explanation of the source of property rights: 7 

The true economic idea of property is the possession of 
useful commodities in excess of immediate needs. But as has 
been pointed out by many writers, property in this sense is 
impossible except under the protection of law and under the 
power of the state. When, then, the regime of law begins, 
rights are recognized and the state protects them. Now for 
the first time there arises the possibility -of property, and 
it is at this stage that property as a human institution be- 
gins. When a man can own a camel or a buffalo skin, or a 
spear, or a bronze axe, and be secured in its possession with- 
out having to fight for it, or conceal it, it becomes property, 
and next to personal safety, the first and most important 
function of the state is to guarantee the security of right- 
ful possession. . , . 





8 

Robert Ardrey, The Territorial Imperative : A Personal Inquiry Into 

the Animal Origins of Property an d Nations (Athaneum, New York, 1966), 3-5 
101-102, 248-257. 

9 

Lester Frank Ward and James Q, , Dealey, A Textbook of Sociology 
(The Macmillan Co., London, 1905), 93-94. 
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5, In order to widen our perspective, it sometimes helps to look at 
other cultures. From Ruth Benedict's Patterns of Culture 

[The writer first describes the attitude toward wealth 
among the Kwakuitl on the N. W. coast. Following complex 
rules of behavior, these men used their goods to shame their 
poorer rivals and to enhance their individual stature in the 
community. The Zuni however put little emphasis on wealth; 
membership in a clan obtained power and prestige, and 
ceremonial and social activities were practiced by people a 
acting in groups.] 



6. As one might expect, Thomas Jefferson, author of the Declaration 

of Independence, addressed himself to the concept of property: ^ 

From the nature and purpose of civil institutions all 
the lands within the limits, which any particular society has 
circumscribed around itself, are assumed by that society, 
and subject to their allotment; this may be done by them- 
selves assembled collectively, or by their legislature, to 
whom they may have delegated sovereign authority: and, if 

they are allotted in neither of these ways, each individual 
of the society, may appropriate to himself such lands as he 
finds vacant, and occupancy will give him title. 

12 

7. Jefferson also maintained: 

Whenever there is in any country, uncultivated lands 
and unemployed poor, it is clear that the laws of property 
have been so far extended as to violate natural right. 

[Ljegislators cannot invent too many devices for 
subdividing property, . . , 

8. Saul Alinsky, a professional radical, stated that:^ 

[Alinsky contends that people must get their freedoms 
actively and that these things are never a gift.] 

■^Ruth Benedict, Patterns of Culture (Houghton-Mifflin Co., New York, 
1934) , 188-189, 193, 78. 

^ ^Andrew A. Lipscomb, ed», The Writings of Thomas Jefferson (Thomas 
Jefferson Memorial Association, Washington, D. C., 1903), 207. 

12 

Paul Leicester Ford, The Writings of Thomas Jefferson (Putnam's 
Sons, New York, 1896), VII, 36, 35. 

19 

Saul Alinsky, M A Professional Radical Moves In on Rochester," 
Harper's Magaaine , CCXXXI (July, 1965), 54. 





SECTION III 



"FOR THE WELFARE OF MANKIND " 



It is obvious that property can be misused. Employees can be 
exploited; products can be misrepresented; money can be used to bribe 
judges, and so forth. 

Consequently, society has continually recognised the need for 
controls on the exercisi of property rights. The nature of these 
controls has always been the heart of the problem. Some advocates of 
private property and capitalism have felt that the individual responsibility 
of the property owner would suffice. Others have claimed that government 
regulation would provide the only effective solution. 



Those who advocate laissez faire (government "hands off") are faced 
with the problem of ill use of property. How do they intend to control 
the use of property without government interference? 



How a man may with good conscience possesse and use riches? 
The Answer to this Question I propound in foure Rules: 

X. Rule . They which have riches are to consider, 
that God is not only the soveraigne Lord, but the Lord 
of their riches, and that they themselves are but the 
stewards of God, to employ and dispense them, according 
to his will. Yea further, that they are to give an 
account unto him, both for the having and using of 
those riches, which they have and use. . . . 

II . Rule . We must use speciall moderation of 
minde, in the possessing and using of riches, and be 



A. Stewardship 



1. In 1631 the Puritan William Perkins stated: ^ 



■^William Perkins, The Whole Treatise of the Cases of Conscience 
(John Legatt, London, 1631), 126-128. 
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content with our estate, so as wee set not the 
affection of our heart upon our riches, Psal. 61.10. 

If riches increase, set not your heart upon them; that is, 
place not your love and confidence in them; be not puffed 
up with pride and ambition, because you are rich, Luk. 
6.24. Woe be to you that are rich, that is, that put 
confidence in your riches, Matth. 5.3. Blessed are 
the poore in spirit. . . . 

IV . Rule . We must so use and possess the goods 
we have, that the use and possession of them may tend 
to God's glory, and the salvation of our soules. Rich 
men must be rich in good works, and together with their 
riches, lay up a good foundation in conscience, against 
the evill day, 1 Tim. 6,18. . . . 



2. McGuf fey ' s Readers for elementary school students enjoyed almost 

universal appeal in the nineteenth century. Following is his advice to 
2 

rich boys: 



1. The good boy whose parents are rich, has fine clothes 
to wear; he rides on a pretty horse; or in a coach, and has 
servants to wait upon him. Bat, for all that, he does not 
think that he is better than other boys. 

2. He knows that rich people are not all good; and that 

God gives a great deal of money to some persons, in order 

that they may assist those who are poor. 

3. He speaks kindly to all his father's servants, and 
does not call them to wait upon him, when he sees that they 
are busy; and he always remembers to thank them for what 
they do for him. 

4. He never gives them any trouble that he can avoid. 

He is careful not to make a noise in the house, or to break 
any thing, or to put it out of its place, or to tear his 
clothes. When any of the servants are sick, he often thinks 
of them; he likes to go and see them, and ask how they do. 

5. He likes to go with his parents to visit poor people, 

in their cottages, and gives them all the money he can spare. 
He often says: "If I were a man and had plenty of money, I 
think no person who lived near me should be very poor." 



2 

William H. McGuffey, McGuf fey's Newly Revised Electic Second Reader : 
Containing Prog r essive Lessons in Reading and Spelling (Clark. Austin, 
and Smith, New York, 1848), 38. 
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